WASHI NGTON METROPCLI TAN AREA TRANSI T COVM SSI ON
SI LVER SPRI NG, MARYLAND

ORDER NO 17, 184

IN THE MATTER OF: Served Septenber 1, 2017
BUTLER MEDI CAL TRANSPORT, LLC, ) Case No. MP-2017-037
Tradi ng as BUTLER MOBI LI TY, )

Suspensi on and | nvestigati on of )
Revocation of Certificate No. 1748 )

This matter is before the Commission upon review of Oder
No. 17,004, served May 16, 2017.

Order No. 17,004 directed respondent to show cause why the
Commi ssion should not assess a civil forfeiture against respondent,
and/ or suspend or revoke Certificate No. 1748 for failing to conply
with the Commission’s insurance requirenments, in particular Regulation
No. 58-14(a), which stipulates that WWATC carriers who experience
tenmporary gaps in insurance coverage shall verify tinely cessation of
oper ati ons.

Order No. 16,924, served April 6, 2017, found that respondent
had experienced such a gap in 2016. In reaching that conclusion, Order
No. 16,924 relied on an interpretation of Regulation No. 58-07(e) that
was applied in In re Challenger Transportation, Inc., No. MP-14-139,
Order No. 15,293 (Jan. 6, 2015). Regulation No. 58-07(e) governs when
and to what extent the filing of one WWATC |nsurance Endorsenent
term nates another WWVATC | nsurance Endorsenent, a process known as
term nation by replacenent.

The Conmi ssion held in the Challenger case that term nation by
repl acenent can cause an entire pre-existing Endorsenent to stand
term nated even if the dollar anount of coverage avail able under the
| at er - execut ed repl acenent Endorsenent is |less than the dollar ampunt
of coverage avail abl e under the pre-existing Endorsenent.

For the reasons explained below, we adopt a new interpretation
of Regulation No. 58-07(e) that 1is nore consistent wth the
conti nuous-i nsurance-coverage objective of Regulation No. 58-02 and
that in this case elimnates the applicability of Regulation
No. 58-14.

| . BACKGROUND
Under the Conpact, a WWATC carrier nmy not engage in
transportation subject to the Conpact if the carrier’s certificate of



authority is not “in force.”t! A certificate of authority is not valid
unl ess the holder is in conpliance with the Conm ssion’ s insurance
requi renments. 2

Commi ssi on Regul ation No. 58 requires respondent to insure the
revenue vehicles operated under Certificate No. 1748 for a m ninum of
$1.5 million in conbined-single-limt liability coverage and naintain
on file with the Conmission at all tines proof of coverage in the form
of a WWATC Certificate of Insurance and Policy Endorsenment (WATC
I nsurance Endorsenent) for each policy conprising the m nimm

On April 5, 2016, RLI Insurance Conpany filed on respondent’s
behalf a $3 nillion primary WATC |Insurance Endorsenent with an
effective date of April 1, 2016, and an expiration date of April 1,
2017. On March 31, 2017, Ad Republic Insurance Conpany filed on
respondent’s behalf a $1 mllion primary WATC |nsurance Endorsenent
with an effective date of Septenber 1, 2016, and an expiration date of
June 1, 2017.

Under the Challenger interpretation of Regulation No. 58-07(e),
the filing of the $1 million AOd Republic Endorsement on March 31
caused the entire $3 million RLI Endorsement to stand term nated as of
Septenber 1, 2016, |eaving respondent $500,000 short of the WHATC
m ni mum i nsurance requirenent as of Septenber 1, 2016, and causing
Certificate No. 1748 to becone autonatically suspended under
Regul ati on No. 58-12 as of that date.

Relying on the Challenger interpretation, Oder No. 16,920,
issued in this case on April 4, 2017, noted the automatic suspension
of Certificate No. 1748 pursuant to Regulation No. 58-12, directed
respondent to cease transporting passengers for hire under Certificate
No. 1748, and gave respondent 30 days to replace the termnated
endorsement and pay the $100 late fee due under Regulation
No. 67-03(c) or face revocation of Certificate No. 1748.

On April 6, 2017, respondent paid the late fee, and Rockhill
I nsurance Conpany subnmitted on respondent’s behalf a $5 mllion,
excess of $1 million, WVATC |nsurance Endorsenent, and the suspension
was lifted in Order No. 16,924. But because the effective date of the
new excess endorsenent was Decenber 1, 2016, instead of Septenber 1,
2016, thereby creating a 91-day gap in required coverage, Oder No.
16, 924 gave respondent 30 days, in accordance with Regul ation No. 58-
14(a), to submt a statenent verifying cessation of WATC operations
as of Septenmber 1, 2016, and to produce copies of respondent’s
busi ness records for the period beginning July 1, 2016, and ending
April 6, 2017.

! Compact, tit. Il, art. X, § 6(a).
2 Conpact, tit. Il, art. X, § 7(g).

2



Respondent later submitted a $2 million, excess of $1 mllion,
WVATC Endorsenment on April 18, 2017, for +the period beginning
Septenber 1, 2016, and endi ng Decenber 1, 2016. This had the effect of
closing the 91-day coverage gap. But closing an insurance gap does not
relieve a carrier of the requirenents of Regulation No. 58-14(a),® and
as of May 16, 2017, respondent had yet to produce the statenment and
busi ness records required by Regulation No. 58-14(a), as set forth in
Order No. 16, 924.

Regul ation No. 58-14(b) states that upon the failure of a
carrier to conply tinmely with the requirenents of Regulation No. 58-
14(a), “the Executive Director shall issue an order directing the
carrier to show cause why a civil forfeiture should not be assessed
against the carrier and/or why the carrier’'s operating authority
should not be suspended or revoked.” Accordingly, Oder No. 17,004
gave respondent until June 15, 2017, to show cause why the Commi ssion
should not assess a civil forfeiture against respondent, and/or
suspend or revoke Certificate No. 1748.

Al t hough respondent has yet to respond, our review of the
grounds for invoking Regulation No. 58-14 l|eads us to question the
interpretation of Regulation No. 58-07(e) applied in the Challenger
case, the interpretation wupon which the orders issued in this
proceedi ng rest.

1. REGULATION NO 58-07(e)
Regul ati on No. 58-07 provides as foll ows:

58- 07. Endor senent Commencenent and Termnation.
Coverage under a WWATC Insurance Endorsenent shall
commrence on the specified effective date and continue
until the earliest of:

(a) the specified expiration date;

(b) the effective date specified in a notice of
cancellation or thirty (30) days after the notice
is received by the Conmi ssion, whichever is
| ater;

(c) thirty (30) days after receipt by the Commi ssion
of an acceptable application fromthe insured for
vol untary term nation of WVATC operating
authority;

(d) thirty (30 days after revocation by the
Conmi ssi on; or

(e) the effective dat e of a | at er - execut ed
repl acenent Endorsenent.

5InreJ TElInc., No. MP-16-047, Order No. 16,621 (Cct. 17, 2016).
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Conmmencenent and ternination shall occur at 12:01 a.m
Eastern Standard Tine or Eastern Daylight Tine, as
appl i cabl e.

It appears from a review of Conmission precedent that the
interpretation of Regulation No. 58-07(e) applied in the Challenger
case was first announced in In re Car Plus Transportation LLC, No. M-
14-099, Order No. 15,108 (Cct. 8, 2014). In that proceeding, the

Conmi ssi on determ ned that under Regulation No. 58-07(e), a $2 million
primary WVATC Endorsenent stood terminated in its entirety by a later-
executed $1.5 nillion primary WHATC Endorsenent.* Later, in the

Chal | enger case, the Conmi ssion determned that under Regulation No.
58-07(e), a $1.5 mllion primary WVMATC Endorsenent stood ternminated in
its entirety by a later-executed $1 nmillion primry WHATC Endor senent . °
These holdings proceeded from a permssible, if sinplistic,
interpretation of Regulation No. 58-07(e). W believe, however, that
Regul ation No. 58-07(e) is anenable to an alternative interpretation,
one that better fulfills the continuous-coverage objective of
Regul ation No. 58-02, wunlike the interpretation applied in the Car
Plus and Chal | enger cases.

First, we observe that what Regul ation No. 58-07 governs is not
the comrencenment and termination of “a WWATC |nsurance Endorsenent”
but, rather, comencenent and termination of “Coverage under a WWATC
I nsurance Endorsenent”. The interpretation of Regulation No. 58-07(e)
applied in the Car Plus and Challenger cases renders the first two
words of Regulation No. 58-07 superfluous in the context of
termnation by replacenent. Constructions that create surplusage
general |y are disfavored.®

W can restore nmeaning to the first two words of Regulation
No. 58-07 by considering the coverage that is being replaced, not
nerely the legal instrument underlying it. This can be acconplished by
nmoving to a construction of Regulation No. 58-07(e) that deenms a
| at er-executed WVWATC Endorsenent to be a “replacenent Endorsenent”
only to the extent that it replaces existing coverage.

Under such an alternative construction, the filing of

the $1 million A d Republic Endorsement on March 31 would be seen to
have replaced only the first $1 nmillion of coverage under
the $3 mllion RLI Endor senent , leaving the other $2 mllion of
coverage in place for claim anmbunts in excess of $1 million and

respondent in full conpliance with the mninmum insurance requirenent

4 Order No. 15,108 at 2.

°> Order No. 15,293 at 2-3.

6 See, e.g., Nat’'l Ass’n of Home Builders v. Defenders of WIldlife, 551
U S. 644, 668-69 (2007) (citing statutory surplusage canon). See also Fabi
Constr. Co. v. Sec'y of Labor, 508 F.3d 1077, 1087 (D.C. Cir. 2007) (using
canon of statutory <construction to interpret anbiguous word in agency
regul ation).



under Regul ation No. 58-02(c), an outcome nore consistent with the
conti nuous-coverage objective of Regulation No. 58-02 +than the
i nsurance-gap outcone dictated by the construction of Regulation No.
58-07(e) adopted in Car Plus and followed in Chall enger.

This alternative outcone also is consistent with the provision
of Regulation No. 58-02 that permits a WVATC carrier to obtain tiered
or layered insurance coverage “provided that not nore than one policy
may be obtained for any one tier or |ayer.”

Accordingly, henceforth, if the dollar amunt of coverage
avai l abl e under a later-executed replacenment Endorsenent is |ess than
the dollar anobunt of coverage available wunder the pre-existing
Endor senent, coverage under the pre-existing Endorsenent shall stand
term nated under Regulation No. 58-07(e) only to the extent that
coverage is avail abl e under the replacenent Endorsenent.

[11.CONCLUSI ON

Applying to the facts of this case the interpretation of
Regul ation No. 58-07(e) adopted herein, we conclude that the filing of
the $1 mllion AOd Republic Endorsenent on March 31, 2017, term nated
the $3 nmillion RLI Endorsement only to the extent of the first
$1 million in clainms for each covered incident. Thus, it was not until
April 1, 2017, when the RLI Endorsenent expired, that respondent stood
$500, 000 short of the WWATC mininmum insurance requirenent, and
Certificate No. 1748 stood automatically suspended under Regulation
No. 58-12. In that posture, the filing of the $5 mllion excess
Endor senent by Rockhill on April 6, 2017, had the effect of restoring
respondent’s coverage to the ninimm required under Regulation No. 58
without creating any gap in required coverage. Absent a gap in
required coverage, the requirements of Regulation No. 58-14 do not
apply. W therefore find that good cause exists for not assessing a
forfeiture against respondent and for not revoking Certificate
No. 1748.

THEREFORE, I T | S ORDERED:

1. That the interpretation of Regul ation  No. 58-07(e)
announced herein is hereby adopted.

2. That this proceeding is hereby term nated.

BY DIRECTION OF THE COWM SSIQN, COW SSI ONERS HOLCOMB, RI CHARD, AND
MAROOTI AN:

Wlliams$S. Mrrow, Jr.
Executi ve Director



